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A warm welcome to the Spring 2015
edition of the News As We Know It.
In this issue we touch on a number of
matters now bubbling away in relation
to the new Return to Work Act. These
issues have certainly been attracting
our attention of late, as we work
through the many intricacies that
involve dealing with a new and
substantial piece of legislative reform.
We’ll also be outlining the outcome of
the first prosecution of an ‘officer’
under the new harmonised WHS
legislation, with important lessons to
be taken away by those in positions of
company responsibility.
Finally, we’ll be giving you a round-up
of what we’ve been up to over the last
several months, as we fulfil our charter
of social and corporate responsibility.

The first and only SAET Decision
(so far!)
As of our date of publication, there has only
been one decision handed down by the SAET.
While there have been plenty of matters
referred to the SAET, many of them are well
away from any substantive judgment on
matters of law. Of course, matters now set
for trial will probably not be allocated hearing
dates until the New Year.
The SAET has been called upon to look at one
particular aspect of the new legislation, and
that is with regard to the breadth of decisions
which can be the subject of an Application for
Review, in much the same way as Notices of
Dispute were lodged under the previous
legislation.
In the matter of Emmett v Return to Work
Corporation of South Australia [2015] SAET 1,
the SAET was called upon to consider whether
an order requiring a party to attend at a
conciliation conference was an order that was
reviewable under the legislation.
The circumstances of the case were that the
applicant worker, who had disputed a
decision in relation to his noise induced
hearing loss claim, was directed by the
Conciliation Officer to attend a compulsory
conciliation conference.
The worker
concerned literally resided in the "middle of
nowhere" in the far north of the State.
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The worker lodged an Application under
section 99 of the Return to Work Act 2014.
This is the section of the Act which gives rise
to the Tribunal's jurisdiction, where a person
with a direct interest in any reviewable
decision may commence proceedings for a
review of that decision. The Tribunal was
then called upon to decide whether an order
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of the nature made by the Conciliation Officer
was a decision capable of being reviewed, for
the purposes of section 66 of the South
Australian Employment Tribunal Act 2014.
While the decision concerned was in relation
to the conduct of a matter, rather than a
decision on a claim for compensation, the
Tribunal decided that it did have jurisdiction
under the legislation, on the basis that the
new legislation now gives rise to broader
grounds for what might constitute a
"decision" than the prior legislation, and that
this can include orders of what are effectively
an interlocutory nature, as was the case here.
The Tribunal looked at the intent of the new
Act and its rules, and discussed in some detail
what is now expected of parties as far as their
engaging in the conciliation process is
concerned. The Tribunal has emphasised that
the new legislation places a great deal more
emphasis on parties taking the conciliation
process seriously, and that includes the fact
that those persons with the authority to settle
a matter, be they the worker or on behalf of
the compensating authority, should be in
attendance, just as much as their solicitors.
The Tribunal in this case ultimately decided
that the worker was not required to attend
the conference in person, largely because of
the particular circumstances surrounding his
claim and its status at that time (where there
was information likely to be pending at the
time the conciliation conference was likely to
be conducted). The Tribunal also noted what
would be the likely cost and inconvenience to
the worker concerned in being required to
attend in person, particularly when what was
at stake was a relatively insignificant sum of
money by way of a claim for hearing aids.
It is an interesting outcome, where there is a
clear indication in the decision concerned that
parties will be expected to attend conciliation
proceedings, but that where there is a

significant cost in a particular party having to
do so, and where not a great deal of
compensation might be at stake in dollar
terms, then there will be a balancing exercise
as to whether attendance will be specifically
enforced.
It should be noted that the Conciliation
Officers have been quite willing to specifically
direct decision makers to attend conciliation
conferences. There will generally be little
wriggle room to avoid this obligation,
although it is noted that Rule 68 of the South
Australian Employment Tribunal Rules
provides that parties "should" attend in
person, the provision does not mean that they
"must" attend.
In most cases, there will need to be very good
reason for a decision maker to avoid the
obligation to attend most conciliation
conferences.

A salutary reminder to all
employers,
including
host
employers – Anwar's Case
Many of you might be familiar with the
recently well publicised decision concerning
Mr Anwar, who was placed under a labour
hire
arrangement
with
Mondello
Farms Pty Ltd, and sustained a crush type
injury to his hand in April 2005.
The decision of the District Court resulted in
some notoriety, particularly because what
effectively started out as a comparatively
minor physical injury, morphed into an award
of damages of $1.3 million, as a consequence
of the Full Supreme Court finding that the
worker's physical injury led to him
subsequently suffering a psychotic episode
and developing schizophrenia.
The Full Supreme Court found that the fact
the worker had sustained a trapping type
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injury when using unguarded machinery, is
something that might reasonably be expected
to lead to the development of a psychiatric
illness, in the event that the worker
concerned is required to operate unguarded
machinery where there is known to be the
potential for physical injury to occur.
The Full Supreme Court then went on to
indicate that an employer did not have to
necessarily foresee exactly what kind of
psychiatric injury might arise from the type of
incident that occurred, but just the fact that a
form of psychiatric illness might occur.
In the case at hand, the Court acknowledged
that there was always going to be a long term
risk that the worker would develop
schizophrenia, and reduced his damages
award accordingly.
The case is a continuing example of the
liability that employers faced under the
previous legislation, where they have always
been at risk of claims for damages by labour
hire employees who might sustain injuries
while working for the employer concerned,
and to this end the new legislation makes no
material difference to what should be the
employer's ongoing vigilance to ensure a safe
workplace for not only its employees, but also
any labour hire employees.
It should also be important for employers to
realise that not only are they at legal risk
when it comes to causing injuries within their
workplaces, but also the reputational risks
that go with workers who sustain significant
injuries, leading to large awards of damages,
which in turn attract the attention of the
media.
It goes without saying that employers should
also continue to constantly review and revise
their contractual arrangements with labour
hire companies to ensure, if at all possible,
that they are adequately covered by
indemnity and insurance arrangements – if

possible by way of hold harmless types of
contractual and insurance coverage.

Section 18 of the Return to
Work Act – pending (?) action
While there have been no published decisions
as yet, information received tends to suggest
that there have been quite a number of
section 18 Applications lodged by injured
workers, seeking the intervention of the
Tribunal in compelling the pre-injury
employer to offer suitable duties.
We can probably expect to see these matters
given some degree of priority by the Tribunal,
although it remains to be seen whether any
orders that they make in this regard will
become published in the same way as other
and ordinary decisions of the Tribunal are.
Apparently, RTWSA has been intervening in all
such cases at the moment by filing a Notice of
Desire to be Heard. It is not clear what
attitude they or the Tribunal take in
circumstances where a worker is making a
section 18 Application as a matter of first
resort and not last resort. There has been
ongoing concern as to the extent to which
section 18 will continue to operate in
circumstances where claims might be capable
of being settled on an overall basis, and where
a redemption payment is to be made.
For self-insured employers it is obviously
important that agreement is gained from the
worker to have him or her agree to resign
from their employment.
More conservative self-insured employers
have also been looking at requiring a worker
to sign a Deed of Release in these
circumstances, effectively and specifically
absolving the employer of any future liability
under section 18 of the Return to Work Act.
While the use of Deeds of Release might well
come into regular usage, it is important to
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realise that the terms of any Deed of Release
needs to be carefully drafted.
To ask a worker to effectively waive their
actual entitlement to utilise section 18 of the
Return to Work Act, by having them
undertake never to make application to the
Tribunal in this regard, is quite likely a step
too far, and would defectively constitute the
act of contracting out of the legislation.
Therefore, while a Deed of Release might
contain clauses that effectively confirm the
worker's intention never to seek reemployment with the pre-injury employer,
that should not be conflated to requiring a
worker to undertake never to make an
application under section 18 of the legislation
to seek further/future employment.

A query over the South
Australian
Employment
Tribunal's jurisdiction
Many of you would be aware of the great
flurry of activity that occurred in May and
June of 2015 with respect to workers seeking
section 43 determinations for permanent
impairment.
Quite often determinations were made either
under the threat of a Section 97 Application
for Expedited Determination, or to effectively
clear the decks of all remaining entitlements,
before the "one in all in" rule under the
Return to Work Act came into place.
Subsequent to that time, a good deal of the
decisions that were made ended up being
disputed at the South Australian Employment
Tribunal,
rather
than
the
Workers
Compensation Tribunal, because of the
passing of time post 1 July 2015.
What has subsequently occurred has been the
adoption of the view by a number of the
Conciliators at the South Australian

Employment Tribunal that they do not in fact
have any jurisdiction to entertain matters that
involve section 43 determinations under the
old Act being disputed in the new Act’s
jurisdiction.
Apparently, this has led to ReturnToWorkSA
instructing its representatives to withdraw
determinations that have been made under
the previous legislation, and to go through the
whole assessment process again and make
decisions under section 58 of the Return to
Work Act instead.
It seems that
ReturnToWorkSA has decided to take this
course of action, without waiting for any
particular judicial guidance from either a
Judge or the Full Bench of the Tribunal.

Clause 37(6) of the Transitional
Provisions
If you were in attendance at the ASC Training
Courses run by SISA, you will recall that a
question was raised regarding the potential
significant impact that clause 37(6) of the
Transitional Provisions might have.
Clause 37(6) is the provision that suggests
that a worker, who has previously received
weekly payments under the old Act, and
which have been ceased by virtue of a
Section 36 Notice issued under that Act, will
not necessarily be entitled to weekly
payments for their existing injury under the
new Act.
This situation has commonly arisen where a
worker has sustained an injury previously,
been served with a Section 36 Notice, and in
more recent times, post 1 July 2015, has
needed time off work to undergo an
operation.
Quite often, the actual cost of the operation
has been agreed to be met by the
Compensating Authority. What has come
under consideration is whether the worker
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should also be entitled to weekly payments
for time off work.
It now seems that ReturnToWorkSA has come
alive to the issue concerned, and there is
likely to be at least one or two test cases
pushed forward fairly promptly in this area.
Given the new approach of the Tribunal, we
can expect that issues such as this might be
fast tracked through the jurisdiction. In the
meantime, it remains very much a case of
"watch this space".

Impairment
Assessment
Guidelines and the timeliness
of appointments
Under the new Guidelines that apply post
July 2015, workers are meant to receive
details of those doctors who are suitably
accredited to assess their permanent
impairment, and can then choose their
preferred doctor. This has led to certain
doctors becoming particularly popular as
assessors of choice. However, this has also
meant that in certain cases those doctors are
not able to give appointments within the six
week preferred timetable that applies to the
process of assessment.
This is leading to issues arising as to whether
the Compensating Authority is bound by the
worker's choice. It is becoming even more
problematic where it is also known that the
ability of the assessing doctor to provide a
report within a reasonable timeframe is also
very much in question.
There are only now becoming issues that are
bubbling to the surface in this regard, and
there is at least one case before the Tribunal
where the matter is directly in issue.
The next issue will be whether the worker,
having their preferred doctor unable to
provide an appointment within six weeks,

then gets to have a second choice, or whether
it falls back to the Compensating Authority to
make the choice instead. Again, that is
another issue that is likely to be given
consideration by the Tribunal in the very near
future.

ATO discussion paper
The ATO has issued a Position Paper on the
taxability of lump sum redemptions under the
Return to Work Act 2014. This Position Paper
will no doubt be followed at some stage by a
draft Public Ruling on the issue of
Redemptions.
Traditionally, redemptions have been
“touted” by those endeavouring to settle up
claims on an overall basis as tax free. As such,
compensating authorities, particularly, selfinsured employers have calculated settlement
sums for the purpose of negotiating
redemption on a net, rather than gross, basis.
If ultimately redemptions of weekly payments
are found to be taxable as income then this
may have the effect of increasing the overall
settlement figures being discussed.
Careful workers’ solicitors have often required
that the redemption settlement be
conditional upon a private ruling being
received from the ATO confirming that the
redemption was tax free.
To date, we are not aware of any negative
private rulings, so generally the worker and
compensating authority have proceeded with
the settlement, without necessarily waiting
for the eventual ruling to be received.
That process may now change whilst there is
uncertainty about the eventual ruling that
may come from the ATO on this issue.
So what does the Position Paper indicate on
the issue?

PARTNERING WITH SOUTH AUSTRALIAN EMPLOYERS
5

•

Broadly speaking, a lump sum received under
section 53 of the Return to Work Act 2014
(the 2014 Act), namely a redemption of the
liability to make weekly payments is
considered to be income and should be
included in the worker’s assessable income
unless it is an “employment termination
payment” (ETP).

under section 33(21)(b)(ii) of the 2014 Act is
likely.

If the redemption is coupled with a
resignation (or redundancy), as is often the
case for settlements negotiated by selfinsured employers, the ETP will attract special
tax rules, where part of the payment attracts
a tax free component and part does not.

But of course having raised its “ugly head”,
there is no doubt that solicitors acting for
injured workers will want to be careful about
the terms of any redemption settlement
negotiated and the potential tax ramifications
that might now flow.

A redemption of weekly payments will be
treated as an ETP if it is received in
consequence of the termination of the
worker’s employment or if received no later
than 12 months after that termination (so this
would apply even if the worker has, for
example, been dismissed from employment
and pursues a claim for weekly payments
regardless of that dismissal).

You can expect to see an increase in worker’s
lawyers requesting the delay of payment of
the settlement sum while a Private Ruling is
sought. To avoid the time delay this causes,
an option is to utilise the old WorkCover
approach – proceed with the settlement
payment, but agree to have the settlement
set aside (and monies repaid, Orders
overturned etc.) if the ATO private ruling
comes back in the negative.

The redemption of medical expenses will not
be considered taxable as it is not “income”.
This is clearly a logical interpretation, but it
may well lead to discussions with the worker’s
solicitors to “structure” the settlement in such
a way that the redemption of medical
expenses component is inflated to offset the
potential taxability of the redemption of
weekly payments component.
Compensating authorities need to be careful
when dealing with such issues, as a scheme or
arrangement to avoid tax can be an offence
against the Income Tax Assessment Act (Cth).
Any component to redeem medical expenses
should genuinely reflect the potential future
liability involved, noting that in general
medical expenses cease 1 year after the
cessation of weekly payments, except where
an application for pre-approval of surgery

It is of course to be remembered that
currently this is a Position Paper only, not a
binding public ruling on this issue. SISA has
sought submissions from members on this
issue.

It is unlikely any change to the law in this
regard will be retrospective, but again this is
by no means sure. You may be asked to
therefore commit to some form of indemnity
to the worker in case of a later tax liability.
The answer to such a request should be no,
and to insist the worker gets a tax ruling from
the get go instead.

Medicare Notices of Judgment
or Settlement
Compensating authorities and their solicitors
often complete Medicare Notices of Judgment
or Settlement regularly, whenever a lump
sum payment is made to an injured worker,
whether it is for a permanent impairment
assessment, redemption, or a combined
settlement.
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But do we really understand all of the “little
boxes” that are ticked and the relevance of
the information provided to Medicare and its
system of recovering payments of accounts
that should have been submitted to and paid
for by the compensating authority under
section 33 of the 2014 Act (and its
predecessor, section 32).

authority can then be liable for any amount
that exceeds the advance payment.

Generally, as long as all the relevant
information is included, one rarely hears back
from Medicare once the 10% advance
payment is made and the worker then sorts
out with Medicare reimbursement of that
sum. That is a process that can often take a
few months to occur.

In one case, a compensating authority
received a bill from Medicare some 9 years
after the event seeking an amount of almost
$40,000 over and above the advance payment
received. It took some work to convince
Medicare that the compensating authority
was not liable for the bulk of the consultations
submitted and the worker was “long gone”
and uncontactable.

Nevertheless sometimes things can go wrong,
particularly where a worker fails to return the
completed Claims History Statement to
Medicare. In that case, Medicare will simply
deem all accounts submitted post the
relevant date of injury as being related to the
compensable injury. It will then issue a Notice
of Past Benefits deeming all consults to be
work related. Why would that matter to a
compensating authority? Surely that only
impacts the worker who loses their 10%
component of their lump sum payment?
Incorrect.
Under the Health and Other Services
(Compensation) Act, the compensating
authority is required (under section 23) to
give notice of the settlement within 28 days of
the settlement occurring. The Medicare
Notice of Judgment or Settlement requires
the compensating authority to insert the date
of the settlement/judgment.
The 28 days is calculated from that date. If
the compensating authority fails to notify
Medicare of the settlement by failing to
forward the advance payment with the
Medicare Notice to Medicare within that
timeframe and the worker fails to return the
claims history statement, the compensating

Although it is rare for a worker to not return
the Claims History Statement, as they are
generally anxious to get the rest of their
money back, there are instances where this
can occur.

The problem with this case, apart from the
failure of the worker to submit his Claims
History Statement and the bureaucratic
bungling at Medicare’s end that led them to
do nothing about it for so long was that the
date inserted as the “date of settlement” was
correct at the time the Notice was prepared
and sent to the worker’s solicitors. It was well
and truly out of date some months later when
the worker’s solicitors finally returned the
document to the compensating authority.
The date was never changed to reflect that
the matter really did not “settle” until the
orders were made at the Tribunal almost 6
months after the in principle settlement was
reached.
This problem of the date of settlement being
too early is often also compounded when the
compensating
authority
must
notify
Centrelink and seek their clearance before
releasing any settlement monies or pay
Medicare.
Caught between 2 arms of government, what
can compensating authorities do? It seems
best, in a practical sense, to insert a ‘date of
settlement’ as late as possible. The date of
sealed orders at the Tribunal is usually best,
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but if there is no application for review on
foot then what date should be used?

sponsors and donations for next year’s
event;

If it is an unchallenged section 58 payment,
then use the date on which you receive back
the signed Medicare Notice, rather than the
date of determination and allow for the
timeframe for filing an Application for Review.
The matter is not really “settled” until you
know that you are not facing an Application
for Review at the Tribunal.
The same would apply to a redemption that
occurs outside of the Tribunal, the date on
which the compensating authority executes
the Redemption Agreement is the best date
to use as a Redemption Agreement is not
binding until both parties sign off on it. That
means in general the date of settlement
should be left blank on the form until the
document is received back.

•

Contributing money to Kevin Allery at
Bridgestone as he ‘Rides as One’ in
support of the Leukaemia Foundation –
go to www.leukaemiafoundation.org.au
to support Kevin;

•

Donating to Rosemary McKenzie’s Bags
of Love Emergency Food Project,
supporting injured workers who are
facing financial difficulties. Rosemary is
currently seeking donations towards the
annual
Garage
Sale
Trail
on
24 October 2015, in support of the Bags
of Love Op-Shop, so if you can help out
with anything please email Rosemary at
rosemary@wirc.net.au;

•

Raising over $1,700 ourselves, as a firm,
towards the Steptember drive to raise
funds for the provision of support
services to those suffering from cerebral
palsy – if you’d like to support us in this
initiative
then
please
go
to
www.steptember.org.au and search for
Legal Eagles for Steptember or Legal
Eagles the Second. As a firm we each
committed to walking 10,000 steps per
day (enough to walk up Mt Everest).

It is important of course to remember to
insert the agreed date of settlement prior to
forwarding it to Medicare.
Likewise, if you receive a Notice of Past
Benefits that clearly appears to be a
“deemed” notice, make contact with the
injured worker and/or their solicitor
immediately to get the Claims History
Statement completed and submitted.
Medicare will generally review the Notice, and
revise it, particularly if the review occurs
within 2 years of the Notice of Past Benefits
being issued.

Other important news
As always, the team at KJK Legal have either
been busy fundraising money for worthy
causes or supporting our clients and contacts
endeavours, including:
•

Support for Mandy Madgen at eReports
in her Variety Bash Endeavours. I’m sure
Mandy’s already on the hunt for

And again each year we’ve been active in
supporting industry events. You may have
seen us sponsoring:
•

The annual SISA Closing the Loop
conference in July – and what a success
that was;
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•

The recent SISA Annual Awards and
Dinner – does anyone who was there
after 11.00pm remember the night?!;

•

Maxima’s 2015 Employer awards;

•

Our Mark Keam is again on the organising
committee for this year’s Both Sides of
the Fence workers compensation
seminar. This year’s seminar is being
held
at
Adelaide
Oval
on
16 October 2015. The new venue is sure
to create as much excitement as the new
Act has. Tickets to the seminar are still
available, for what is shaping up as an
informative and entertaining program.
Go to www.aomevents.com/BSOTF17 to
register;

•

We’ve just recently commenced an
upgrade
of
our
website
at
www.kjklegal.com.au. Visit the site and
let us know what you think of it so far;

•

As part of the website upgrade we will
soon be creating a portal for clients to be
able to access and download our
precedent
workers
compensation
documents and letters. We trust this will
be a valuable addition to our suite of
services to our many valued clients;

•

Saving some important news for last,
we’ve recently celebrated our fourth
anniversary since launching KJK Legal
back in 2011, and wish to thank all our
clients for your ongoing support.
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